Agenda

Town of Amherst

Regular Meeting of the Town Board

5583 Main Street
Williamsville, NY 14221
www.amherst.ny.us

Deborah Bruch Bucki
Town Clerk

In the event of a fire or other emergency, please follow the exit signs that are provided
in this room and throughout Town Hall. Upon exiting this room, the main exits are located to
the front and the rear of this building. Do not use the elevator during an emergency event.

This meeting is being tape recorded.

Amherst Municipal Building

Monday, October 5, 2009 7:00 PM
In memory
Joan Measer and Anastasios "Tom" Kukuliatas

l. INVOCATION:

VI.

Supervisor Mohan

PLEDGE OF ALLEGIANCE:

Suipervisor Mohan

ROLL CALL:

7:00 PM Meeting called to order on October 5, 2009 at Amherst Municipal Building, 5583

Main Street, Williamsville, NY.

MINUTES APPROVAL

Monday, September 21, 2009

PROCLAMATIONS:

Certificate of recognition to Robert Anderson, Highway Superintendent, Elected to the

Executive committee of NYSAOTSOH

Councilmember Weinstein acknowledged the following retirees and thanked them for their

lengthy service to the Town of Amherst.

Name Years of Service Department
Michael J. Melton 41.75 Police
Marsha Tremblett 17 Youth Board

PUBLIC HEARINGS:
Speakers will be limited to 5 minutes.
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Regular Meeting of the Town Board Agenda October 5, 2009

VIl. SUSPENSION OF RULES:

This is an opportunity for residents to comment on any matter regarding Town
Government other than those pertinent to Public Hearings. Speakers will be
limited to 3 minutes.

VIIl. APPOINTMENTS TO BOARDS & COMMITTEES:

Board Appointments - Amherst Conservation Advisory Council, Board of Ethics, Deer
Adaptive Management, Historic Preservation, IDA, Planning, Recreation, Traffic Safety and
ZBA

1. 9/11 Commemoration Committee
Membership is unlimited.
2. Advisory Board School Districts Coordination Committee (3)

1 appointment by each Town Board member. Terms to coincide with appointing Board
member. Vacancies for Manna, Marlette, Schratz.

3. Amherst Committee on Disabilities
Membership is full.
4. Amherst Community Diversity Commission (3)

1 appointment by each Town Board member. Terms to coincide with appointing Board
member. Vacancies for Manna, Schratz, Weinstein.

5. Amherst Conservation Advisory Council
Membership is full.

6. Amherst Industrial Development Agency (1)
Frederick Vilonen - term expired on 12/31/08.

7. Amherst Museum Regents Board of Trustees

8. Amherst Veterans Committee

Membership is full.
9. Arts & Culture in Public Places Board

Membership is full.
10. Board of Assessment Review

Councilmember Ward's appointment of Ronald G. Nowak to replace Charles S. Vacanti.
11. Board of Ethics (2)

Lee T. Nowak and William T. Wutz - term expired on 12/31/08.
12. Board of Plumbing and Drainage Examiners

Membership is full.
13. Citizens Advisory Committee On Privacy (4)

1 appointment by each Town Board member. Terms to coincide with appointing Board
member. 1 appointment for a Town Privacy Officer. Vacancies for Mohan, Manna,
Weinstein, Schratz.

14. Citizens Financial Advisory Committee

Membership is full.
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15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

Citizens Review Commission (1)
Vacancy for Manna.

Code Commission

Deer Adaptive Management Commitee (4)

Employee Suggestion Program Merit Award Board (2)

Employee Suggestion Review Board (3)

Energy Conservation Citizens Advisory Committee

Membership is full.

Glen Park Joint Board
Membership is full.

Government Study Committee
Membership is full.

Historic Preservation Commission

Information Technology Advisory Committee
Membership is full.

Library Board of Trustees

Membership is full.

Minority & Woman Owned Business
Membership is full.

Natureview Park (1)

Vacancy for Schratz.

Parks & Playground Committee

Membership is full.

Planning Board (1)

Robert E. Andrews - term expired on 12/31/2008.
Recreation Commission

Membership is full.

Senior Services Advisory Board (3)

Solid Waste Committee
Membership is full.
Traffic Safety Board (1)

Youth Board (3 youths and 2 adults)

Zoning Board of Appeals
Duncan Black - term expired on 12/31/2008.
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Regular Meeting of the Town Board Agenda October 5, 2009

IX. COMMITTEE REPORTS:

A. SUPERVISOR MOHAN Ph.D.:

1. Resolution 2009-888

Reincorporation of Town of Amherst Development Corporation

B. DEPUTY SUPERVISOR MANNA:

1. Resolution 2009-889

Support and Concurrence with the Town of Tonawanda Empire Zone (Formerly Economic
Development Zone) Regionally Significant Project Application

2. Resolution 2009-890
A Real Study of Potentially Merging Recreation, Youth and Parks Departments

3. Resolution 2009-891

Reincorporation of the Town of Amherst Development Corporation

C. COUNCILMEMBER WARD:

1. Resolution 2009-892

Amherst State Park Reconstruction Costs

2. Resolution 2009-893

Donation of Barn Foundation Limestone

D. COUNCILMEMBER SCHRATZ:

E. COUNCILMEMBER MARLETTE:

1. Resolution 2009-894

Set Public Hearing - Frankhauser Road and West Maplemere Road - Relocation of Stop
Signs

2. Resolution 2009-895

Set Public Hearing - Northfield Place, Lakewood Parkway, and North Burbank Drive -
Relocation of Stop Signs

F. COUNCILMEMBER WEINSTEIN:

1. Resolution 2009-896
DPW Task Force Report

X. DEPARTMENT HEADS:
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Regular Meeting of the Town Board

Agenda

October 5, 2009

A.

1.

TOWN ATTORNEY:

Resolution 2009-897
Bond : 2009 Parking Lot Maintenance

Resolution 2009-898

Travelers Insurance Company Property & Crime Insurance Renewal through HRH Insurance

Agency - 8/22/09-8/22/10

TOWN CLERK:

Resolution 2009-899

Getzville Fire Company, Inc. - New Firefighters

Resolution 2009-900
North Bailey Fire Company - New Firefighters

Resolution 2009-901

PH - Sts. Peter and Paul Roman Catholic Church

Resolution 2009-923

Ivoclar Vivadent, Inc - Fireworks Display

ASSESSOR:

BUILDING/BUILDING MAINTENANCE:

Resolution 2009-902

Smoke Detectors Installed/Town Hall PM

Resolution 2009-903
HRCC Boiler Startup/Town Hall Boiler PM

Resolution 2009-904

Fire Damaged Building at 80 Oakwood Drive - Schedule Public Hearing

CENTRAL ALARM:

COMPTROLLER:

Resolution 2009-905

Routine Transfers and Amendments

Resolution 2009-906
Accept Audit Report for Year Ended 12/31/08

COURT:
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1. Resolution 2009-907

M. Farrell to Attend the NYS Magistrates Association’s Centennial Conference in Lake Placid,
New York at a Total of $662.08

2. Resolution 2009-908

Contract Approval Between Amherst Drug Court and Horizons Health Services

H. EMERGENCY SERVICES:

I ENGINEERING:

1. Resolution 2009-909

Final Quantity Adjustment — Contract Decrease of $5,000.00 to O’Connell Electric Co. -
WPCF Filter Replacement Project TOA Job No. 990002L

2. Resolution 2009-910

U.S. Geological Survey- Joint Funding Agreement O&M Gaging Stations with Telemetry at
Ellicott Creek below Williamsville & Tonawanda Creek Rapids term: October 1,
2009 to September 30, 2010

3. Resolution 2009-911

Auction of Engineering Department Vehicles & Surplus Equipment Town of
Amherst Job No. 2009-001K

4. Resolution 2009-912
Survey of Lehigh Valley Rail-Trail Property Transference Town of Amherst Job #2000.066

J. HIGHWAY:

1. Resolution 2009-913
Award Tree Planting Bid

K. HUMAN RESOURCES:

1. Resolution 2009-914
Police Dispatcher - PT/Police (2 Positions)

2. Resolution 2009-915

Ambherst Employees’ Association, Inc., CBA

L. INFORMATION TECHNOLOGY:
M. MUSEUM:

N. PLANNING:

1. Resolution 2009-916
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To Direct the Town Supervisor to Execute a Contract with Stohl Environmental, LLC to
Provide Lead Hazard Testing and Consulting Services for Housing Rehabilitation and First-
Time Homebuyer Activities Under the Community Development Block Grant and HOME
Investment Partnership Programs.

O. POLICE:

1. Resolution 2009-917

Notice to the Bidders 2010 Police Uniforms Approve the Date of November 2, 2009 The
Ambherst Town Clerk Office to Open Bids for Police Uniforms- Patrol Officers and Civilian

P. PURCHASING:

1. Resolution 2009-918
Award Bid #2009006-01 for Replacement HVAC Unit at the Audubon Library

Q. RECREATION:

1. Resolution 2009-919
University at Buffalo Bike Path Request

R. REFUSE:

S. SENIOR SERVICES:

1. Resolution 2009-920

Class Instructor/Sub-Contractor Contracts for 2009

2. Resolution 2009-921

Authorized Check Signer of Business Program Account

T. YOUTH:

1. Resolution 2009-922
DSS Contract

Xl.  CONSENT AGENDA:

Xll.  UNFINISHED BUSINESS:
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Regular Meeting of the Town Board Agenda October 5, 2009

A. Resolutions

1. Resolution 2008-348

7:15 PM Local Law to Amend Chapter 203 of the Zoning Code of the Town of Amherst with
Respect to Certain Rezoning Petitions. (Table 4/7/08)

2. Resolution 2008-464

7:15 PM Proposed Rezoning: 6325 Main Street From CF to OB, McGuire Development
Company, Petitioner.

3. Resolution 2008-800

Amberleigh Detention Pond Job #820024A $520,000.00. (Table 8/4/08 and Still Open from
9/15/08)

4, Resolution 2008-801

Maple Road Culvert Replacement & Youngs Road Pond CIP # E-10 Job # 2008.068/71
$110,000.00. (Table 8/4/08 and Still Open from 9/15/08))

5. Resolution 2008-802

Windsor Park Dam Modifications Job # 940043A $64,000.00. (Table 8/4/08 and Still Open
from 9/15/08)

6. Resolution 2009-34

Time When Filling Vacancies: ATB Rule Amendment

7. Resolution 2009-38

Planning Board Appointment

8. Resolution 2009-47
Appointment to Zoning Board of Appeals

9. Resolution 2009-53

Planning Board Appointment

10. Resolution 2009-88

Town Arboretum Appropriation

11. Resolution 2009-94

Reappointment to Board of Ethics

12. Resolution 2009-145
AIDA Appointment

13. Resolution 2009-177

7:15 PM Proposed Local Law to Amend the Zoning Ordinance of the Town of Amherst with
Respect to Temporary Construction Sites for Public Works Projects.

14. Resolution 2009-315
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15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

Acceptance of Green Space/Water Rights - Rear of South Ellicott & Creek Drive

Resolution 2009-369

7:00 PM Proposed Local Law Amending Chapter 179 of the Code of the Town of Amherst,

Trees

Resolution 2009-466

Glen Park Joint Board Reappointment

Resolution 2009-485

Routine Transfers and Amendments

Resolution 2009-523

Royalwoods Pond - Weirs - Bond

Resolution 2009-559

Professional Services Fee Schedule

Resolution 2009-606

Reduction of Building Permit Fees in New Overlay Districts

Resolution 2009-616

Information Technology Department Staffing

Resolution 2009-628

Set a Public Hearing - Rezone 33 Melrose Rd

Resolution 2009-657

Funding for Open Space Management - Amherst State Park Arboretum

Resolution 2009-658

Amendments to Revise, Correct Historic Preservation Local Law

Resolution 2009-660

Quallity of Life Consideration for Site Plans

Resolution 2009-670

Ambherst State Park Boilerhouse Hazard Abatement Bond

Resolution 2009-701

Public Hearing - Capital Improvement Program

Resolution 2009-708
Rehabilitation of 149 Shetland Drive

Resolution 2009-735

Sidewalk Installation on Portions of Saratoga & Yorktown
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30. Resolution 2009-744

Lighting District Extension Forest Lake Drive

31. Resolution 2009-750

Quallity of Life Consideration for Site Plans

32. Resolution 2009-752

Increased Mulching Mower Utilization

33. Resolution 2009-762
Jacobs Property Bond

34. Resolution 2009-765

Award the Amherst Archives Center Restoration Plan

35. Resolution 2009-818

2009 CIP - Parking Lot Rehabilitation Clearfield Recreation Center and Library CIP No.
2008.067

36. Resolution 2009-841
Land Donation - Rear 587 South Ellicott Ck. Rd.

37. Resolution 2009-847

Contract for Pellet Sales

38. Resolution 2009-870

M. Farrell to Attend the NYS Magistrates Association’s Centennial Conference in Lake Placid,
New York at a Total of $1,295.72

Xlll. COMMUNICATIONS:

1. Communication 2009-335
Village of Depew - Road Salt

2. Communication 2009-336
Letter Re Amherst State Park

3. Communication 2009-337

Rezoning of 33 Melrose Road -

4, Communication 2009-338

Ambherst Symphony Orchestra - Fee Waiver

XIV. PUBLIC IMPROVEMENT PERMITS:

XV. ADJOURNMENT:
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Miscellaneous
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COMMITTEES

SUPERVISOR MOHAN Ph.D.:

ADVISORY AUDIT COMMITTEE, AMHERST CHAMBER OF COMMERCE, AMHERST COMMUNITY DIVERSITY
COMMISSION, BOARD OF ASSESSMENT REVIEW, CITIZENS REVIEW COMMISSION, ERIE COUNTY INDUSTRIAL
DEVELOPMENT AGENCY

DEPUTY SUPERVISOR MANNA:

AMHERST CONSERVATION ADVISORY COUNCIL, AMHERST INDUSTRIAL DEVELOPMENT AGENCY, BOARD
OF PLUMBING AND DRAINAGE EXAMINERS, EMPLOY EE SUGGESTION PROGRAM MERIT AWARD BOARD,
EMPLOY EE SUGGESTION REVIEW COMMITTEE, GLEN PARK JOINT BOARD, LIBRARY BOARD OF TRUSTEES,
ZONING BOARD OF APPEALS

COUNCILMEMBER WARD:

ARTS AND CULTURE IN PUBLIC PLACES BOARD, CITIZENS ADVISORY COMMITTEE ON PRIVACY, DEER
ADAPTIVE MANAGEMENT COMMITTTEE, HISTORIC PRESERVATION COMMISSION

COUNCILMEMBER SCHRATZ:

AMHERST COMMITTEE ON DISABILITIES, AMHERST VETERANS COMMITTEES, ENERGY CONSERVATION
CITIZENS ADVISORY COMMITTEE, MINORITY AND WOMEN OWNED BUSINESS IN AMHERST, PARKS &
PLAYGROUNDS, RECREATION COMMISSION, YOUTH BOARD

COUNCILMEMBER MARLETTE:

AMHERST MUSEUM REGENTS BOARD OF TRUSTEES, INFORMATION TECHNOLOTY ADVISORY COMMITTEE,
NATUREVIEW PARK ADVISORY COMMITTEE, PLANNING BOARD, TRAFFIC SAFETY BOARD, SOLID WASTE,
REFUSE & RODENT CONTROL COMMITTEE

COUNCILMEMBER WEINSTEIN:

ADVISORY BOARD SCHOOL DISTRICTS COORDINATION, CODE COMMISSION, GOVERNMENT STUDY
COMMITTEE, SENIOR SERVICES ADVISORY BOARD, SINKING HOMES TASK FORCE

TOWN CLERK BRUCH BUCKI:

9/11 COMMEMORATION COMMITTEE
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MEETINGS

Arts & Culture Board, Call the Councilmember’s office 631-7013

Sr. Citizens, 2nd Wed. of mo. 8 am Sr. Cir.

Traffic & Safety, 1st Wed. of mo. 7pm - MB

Recreation Comm., 2nd Tues. of mo, 4:30 pm - Amherst Peps Ctr.

Zoning Board of Appeals, April 21, 2009, 7pm - MB

Planning Board, May 21, 2009, 7:30 p.m. - MB

Y outh Board, 2nd. Wed. of Mo., - 7:00 p.m. (No meetings in February or August) Harlem Rd. Community Center,
4255 Harlem Rd

Glen Park Joint Board, Ist. Tues. of Mo. - MB

Conservation - Ist Wed. of Mo., 7:30 pm - MB

Ind. Dev. Agency, 3rd Fri. of mo., 8:30 am, 4287 Main Street

Museum Bd. of Trustees, 2nd Wed. of mo., 7:30pm, Museum - 3755 Tonawanda Ck Rd (No meeting December)
Solid Waste Committee, 3rd Wed. of mo., 7:30pm - MB

Historic Preservation Commission, 2nd Tues. of mo., 7:30 pm -MB

Energy Conservation Advisory Committee - Energy Conservation Advisory Committee - 1st Thurs. of mo. ,
7:30PM, 5583 Main St., Town Board Conference Room

Information Technology Advisory Committee — 2™ Mon of Mo., 6:00 pm to 7:30 pm - MB

Hon. Mark G. Farrell: Hours for fine payments and inquiries: Monday through Friday 8:30 am - 4:00 pm Excluding
holidays 689-4200

Hon. Geoffrey K. Klein: Hours for fine payments and inquiries: Monday through Friday 8:30 am - 4:00 pm
Excluding holidays 689-4200
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Glossary

BD Backyard Drainage

EX Extension

FP Fire Protection

IF Increase in Facilities

L Lateral

LD Lighting District

MC Map Cover

PC Paving and Curbing

SS Sanitary Sewer

SWS Storm Water Drainage

WL Water Line

MB Municipal Building

PIP Public Improvement Permit

PH Public Hearing

S-A Suburban Agriculture Dist.

R-1 Residential District -1

R-2 Residential District-2

R-3 Residential District-3

CR-3A Cluster Residential Dist-3

R-4 Residential District-4

MFR-4A Multi-Family Residential District-4A
MFR-5 Multi-Family Residential District-5
MFR-6 Multi-Family Residential District-6
MFR-7 Multi-Family Residential District-7
MFR-8 Mobile Home Residential District-8
NCD New Community District

PRD Planned Residential Dist.

CF Community Facilities Dist.

NB Neighborhood Business Dist.

GB General Business District

CS Commercia Service Dist.

OB Office Building District

MS Motor Service District

SC Planned Shopping Center District

RD Research-Development Dist.

Gl General Industrial Dist.

ST Science Technology District
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9.A.1

Town of Amherst Deborah Bruch Bucki

5583 Main Street Town Clerk
Williamsville, NY 14221

www.amherst.ny.us Meeting: 10/05/09 07:00 PM

Department: Supervisor
Initiated by: Satish B. Mohan

DOC ID: 4936 RESOLUTION 2009-888 SCHEDULED

Reincorporation of Town of Amherst Development
Corporation

WHEREAS, the Town of Amherst Development Corporation was formed by the
Town of Amherst in 1977 to assist with economic development activities in the Town of
Amherst; and

WHEREAS, the members of the Town of Amherst Industrial Development
Agency have identified a new role for the Town of Amherst Development Corporation in
conjunction with the issuance of tax-exempt bonds for nonprofit sponsored capital projectsin the
Town of Amherst; and

WHEREAS, under existing state law, and as required by the current certificate of
incorporation and bylaws of the Town of Amherst Development Corporation, all amendmentsto
the certificate of incorporation and the bylaws require approval of the Town Board.

NOW, THEREFORE, BE IT:

RESOLVED, THAT, the Amherst Town Board approve the modification of the
certificate of incorporation and bylaws for the Town of Amherst Development Corporation in the
forms attached hereto; and be it further

RESOLVED, THAT, all projects requesting financia assistance from the
Town of Amherst Development Corporation will be subject to a public hearing conducted by the
Town of Amherst Development Corporation in accordance with its certificate of reincorporation
and prior to a Town Board vote as required by the Interna Revenue Code; and be it further

RESOLVED, THAT, as provided in the certificate of incorporation and bylaws
for the Town of Amherst Development Corporation attached hereto, the Town of Amherst
Development Corporation will not issue tax exempt bonds for any project which at the time of
inducement by the Town of Amherst Development Corporation shall be eligible for tax exempt
bonding as a project under Article 18A of the New Y ork State General Municipa Law and all
authority conferred by these resolutions for issuance of tax exempt bonds shall be deemed
withdrawn; and be it further

RESOLVED, THAT, for purposes of the foregoing resolutions, "financial
assistance” shall be deemed to include issuance by the Town of Amherst Devel opment
Corporation of bonds on behalf of a project occupant or the undertaking of a so-called |lease/lease
back or sale-lease back transaction between the Town of Amherst Devel opment Corporation and
a project occupant related to any construction activities by the project occupant on the land or

Page 1

Packet Pg. 15




9.A1

Resolution 2009-888 Meeting of October 5, 2009

improvements leased thereby.

FISCAL IMPACT:

none
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9.A.la

CERTIFICATE OF REINCORPORATION
OF
TOWN OF AMHERST DEVELOPMENT CORPORATION

Under Section 1411 of the New York
Not-for-Profit Corporation Law

The undersigned, being all of the members of the Town of Ambherst Development
Corporation, hereby certify:

FIRST: The name of the corporation being reincorporated is Town of

Amberst Development Corporation (the “Corporation”™).

SECOND: The Corporation was incorporated on May 23, 1977 undér the New
York Not-for-Profit Corporation Law for purposes set forth in Section 1411 of the New York
State Not-for-Profit Corporation Law.

THIRD: The names and post office addresses of the members of the
Corporation are:

Name Post Office Address
Fredrick A. Vilonen | 4287 Main Street, Amherst, New York 14226
Robert M. Ciesielski 4287 Main Street, Amherst, New York 14226
Randall L. Clark 4287 Main Street, Amherst, New York 14226
John P. Deluca 4287 Main Street, Amherst, New York 14226
Robert L. Miller 4287 Main Street, Amherst, New York 14226
Ayesha F. Néirman 4287 Main Street, Amherst, New York 14226
Stuart C. Shapiro 4287 Main Street, Amherst, New York 14226

Upon reincorporation of the Corporation, the members listed above hereby resign and are
replaced by the Town of Amherst (the “Town”), which will be the sole member of the

Corporation.

Attachment: Amherst Development Corp - Cert. of Reincorporation -2- (RES-2009-888 : Reincorporation of Tn of Amherst Development Corp.)
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FOURTH:  The Corporation has elected to become and be a local development

corporation organized and operated under and by virtue of Section 1411 of the New York Not-

for-Profit Corporation Law.

FIFTH: The corporation shall continue to be a corporation as defined in
Section 102(a)(5) of the New York Not-for-Profit Corporation Law and hereafter shall continue
to be a Type C Corporation as defined in Section 201 of the New York Not-for-Profit
Corporation Law. The Corporation shall be a public instrumentality of, but separate and apart

from, the Town.

SIXTH: The purpose for which the Corporation is to be formed and
operated exclusively for charitable purposes within the meaning of Section 501(c)(3) of the
Internal Revenue Code of 1986, as amended, is to lessen the burdens of government by fulfilling
the purposes now or hereafter referred to in Section 1411(a) of the N-PCL including, without

limitation, by means of engaging in the following activities:

(@  promoting community and economic development and the creation of jobs in the
non-profit and for-profit sectors for the citizens of the Town by developing and providing
programs for not-for-profit institutions, manufacturing and industrial businesses and other
entities to access low interest tax-exempt and non-tax-exempt financing for their eligible

projects;

(b)  issuing and selling one or more series or classes of bonds, notes and other
obligations (the “Obligations™) through public letting, private placement, or negotiated
underwriting to finance activities referred to in subparagraph (a) above, on a secured or

unsecured basis;

(© engaging the services of one or more underwriters, placement agents, consultants,
attorneys, financial advisors and other persons whose services may be appropriate or desirable in

connection with the acquisition and financing referred to above;

9.A.la
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(d)  undertaking projects and activities within the Town for the purpose of relieving
and reducing unemployment, bettering and maintaining job opportunities, carrying on scientific
research for the purpose of aiding the Town by attracting new industry to the Town or by
encouraging the development of, or retention of, an industry in the Town, and lessening the

burdens of government and acting in the public interest;

()  entering into contracts with any other economic development organizations

sponsored by the Town to help achieve the purposes described in paragraph (d) above; and

€3] in general, performing any and all acts and things, and exercise and any and all
powers which may now or hereafter be lawful for the Corporation to do or exercise under and
pursuant to the laws of the State of New York for the purpose of accomplishing any of the
foregoing purposes of the Corporation.

SEVENTH: The activities referred to in subparagraph (a) of paragraph SIXTH above
will achieve the lawful public purposes of lessening the burdens of government, the carrying out
of such purposes and the exercise of the powers conferred on the Corporation being the
performance of an essential governmental function, it being understood that the performance of
such activities will assist the Town in reducing unemployment and promoting additional job

growth and economic development.

EIGHTH: The operations of the Corporation will be conducted within the territory
of the Town. Notwithstanding any other provision of this Certificate of Incorporation, the by-
laws and any provision of law, so long as any Obligations remain outstanding, the Corporation

will not do any of the following:
(a) engage in any business or activity other than as set forth in paragraph SIXTH;
(b)  without the consent of the Town and the affirmative vote of two thirds of the

members of the Board of Directors of the Corporation, (i) dissolve or liquidate, in whole or in

part, or institute proceedings to be adjudicated bankrupt or insolvent, (ii) consent to the

9.A.la
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institution of bankruptcy or insolvency proceedings against it, (iii) file a petition seeking or
consent to reorganization or relief under any applicable federal or state law relating to
bankruptey or insolvency, (iv) consent to the appointment of a receiver, liquidator, assignee,
trustee, sequestrator or other similar official of the Corporation or a substantial part of its
property, (v) make a general assignment for the benefit or creditors, (vi) admit in writing its
inability to pay its debts generally as they become due or (vii) take any corporate action in

furtherance of the actions set forth in clauses (i) through (vi) of this paragraph; or

(c) without the consent of the Town and the affirmative vote of two thirds of the
members of the Board of Directors of the Corporation, merge or consolidate with any other
corporation, company or entity or, except to the extent contemplated by paragraph SIXTH
hereof, sell all or substantially all of its assets or acquire all or substantially all of the assets or

capital stock or other ownership interest of any other corporation, company or entity.

NINTH: Pursuant to the requirements of Section 1411(e) of the Not-for-Profit

Corporation Law:

(@)  Allincome and earnings of the Corporation will be used exclusively for its
corporate purposes or accrue and, subject to the Corporation’s responsibilities under the

Obligations, be paid to the New York Job Development Authority.

(b)  No part of the income or earnings of the Corporation will inure to the benefit or
profit of, nor will any distribution of its property or assets be made to, any member, director or
officer of the Corporation, or private person, corporate or individual, or to any other private
interest, except that the Corporation may repay loans made to it and may repay contributions
(other than dues) made to it to the extent that any such contribution may not be allowable as a

deduction in computing taxable income under the Internal Revenue Code of 1986, as amended.

(©) The Corporation has not previously accepted any mortgage loans from the New
York Job Development Authority. If the Corporation accepts a mortgage loan or loans from the

New York Job Development Authority, the Corporation will dissolve in accordance with the

9.A.la
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provisions of paragraph (g) of Section 1411 of the N-PCL upon the repayment or other discharge
in full by the Corporation or all such loans.

TENTH:  (2) The Corporation will not attempt to influence legislation by propaganda
or otherwise, or participate in or intervene, directly or indirectly, any political campaign on

behalf of or in opposition to any candidate for public office.

(b)  The Corporation will not engage in any activities not permitted to be carried on by
an organization exempt from federal income taxation pursuant to Section 501(c)(3) of the

Internal Revenue Code of 1986, as amended, and the regulations promulgated thereunder.

() The Corporation will not accept a mortgage loan or loans from the New York Job

Development Authority.

ELEVENTH: In the event of the dissolution of the Corporation or the winding up of its
affairs, the Board of Directors will, after paying or making provision for the payment of all of the
liabilities of the Corporation, distribute all of the remaining assets and property of the
Corporation to the Town, so thth the Town can use such assets and property to accomplish the
purposes set forth in Section 1411(a) of the N-PCL. Any of such assets not so disposed of will
be disposed of by order of the Supreme Court of the State of New York pursuant to Section 1008
of the N-PCL. |

TWELFTH: The office of the Corporation will be located in Erie County, New York.
The Corporation at all times will:

(a) upon request by the Town, the Corporation will make available any and all books
and records of the Corporation for inspection by the Chairman of the Town Board and his or her
staff; and

(b)  submit to the Town Board an annual financial report together with a report of the

operations and accomplishments of the Corporation for such annual period.
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(©)  The governing body of the Town, the New York State Authority Budget Office
and the New York State Comptroller will have the right to conduct an annual audit of the books

and records of the Corporation.

THIRTEENTH: The Corporation will be managed by a Board of Directors, who
are to be comprised of those persons named in paragraph FOURTEENTH hereof (the
“Directors”). Each of the Directors will serve at the pleasure of the governing body of the Town

and continue to hold office until his successor is appointed by the governing body of the Town.

The Corporation is deemed to be a public body (as such term is defined in the Open
Meetings Law) and, as such, each meeting of the Board of Directors of the Corporation will be
conducted in the manner prescribed by the Open Meetings Law. The Directors will not receive

compensation for services provided to or on behalf of the Corporation.

FOURTEENTH: The Corporation will consist of not less than three nor more than
seven Directors. The Directors will be appointed by the governing body of the Town and must

be members of the Town of Amherst Industrial Development Agency.

a. The names and addresses of the initial directors of the Corporation
upon its reincorporation as a local development corporation are as follows:

Name ' Address
Fredrick A. Vilonen 4287 Main Street, Amherst, New York 14226
Robert M. Ciesielski 4287 Main Street, Amherst, New York 14226
Randall L. Clark 4287 Main Street, Amherst, New York 14226
John P. Deluca 4287 Main Street, Amherst, New York 14226
Robert L. Miller 4287 Main Street, Amherst, New York 14226
Ayesha F. Nairman 4287 Main Street, Amherst, New York 14226
Stuart C. Shapiro 4287 Main Street, Amherst, New York 14226
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It is acknowledged that the Directors hold comparable positions with
Town of Amherst Industrial Development Agency established by Chapter 579 of the 1973 Laws
of the State of New York, as amended. By reason of the shared public purposes of the
Corporation and the Town of Amherst Industrial Development Agency, none of the Directors of
the Corporation will be deemed to have a conflict of interest solely due to such person’s position

with the Town of Amherst Industrial Development Agency.

b. The powers of the Corporation set forth in paragraph SIXTH

hereof will be subject to the following limitations:

® The Corporation will only undertake projects that are not
authorized at the time of inducement by Article 18A of the New York State General Municipal
Law (the "New York State Industrial Development Agency Act").

(ii)  The bonds or notes and other obligations of the Corporation
will not be a debt of the State of New York or the Town of Amherst, and neither the State of
New York nor the Town of Amherst will be liable thereon, nor will they be payable out of any
funds other than those of the Corporation.

(iii)  The Corporation will héld a public hearing on any financial
assistance in excess of $100,000 proposed to be provided by the Corporation to a project at
which interested parties will be provided with reasonable opportunity, both orally and in writing,
to present their views with respect to the project. The Corporation will give the same notice of
such hearing as the Town of Amherst Industrial Development Agency would be required to give
pursuant to the provisions of Section 859-a and b of the General Municipal Law of the State of
New York as if such hearing was a public hearing of the Town of Ambherst Industrial

Development Agency with respect to a project.
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FIFTEENTH: The Corporation will be subject to the Public Authorities Accountability
Act of 2005 (the “Act”). As such, the Corporation will be required to, among other things: (1)
undergo annual independent audits and submit the results of such audits to the Town and the
New York State Authority Budget Office, (2) prepare and submit its annual budget to the Town
and the New York State Authority Budget Office, (3) adopt the various ethical, reporting,
property disposition and disclosure policies required by the Act, and (4) form governance and

audit committees to ensure the Corporation is in compliance with the Act and any other

applicable laws.

SIXTEENTH: The Town Board of the Town of Amherst approved the filing of this
Certificate of Reincorporation and the selection of the directors named in Article
FOURTEENTH of this Certificate of Reincorporation.

SEVENTEENTH:  The By-laws of the Corporation may be adopted, amended or

repealed by a majority of the Directors of the Corporation provided, however, that the

Corporation will not amend, alter, change or repeal any provision of the adopted By-laws

without the consent of the Chairman of the Town Board of the Town of Ambherst.

EIGHTEENTH: The Corporation reserves the right to amend, alter, change or
repeal any provision contained in this Certificate of Reincorporation, in any manner now or

hereafter provided herein or by statute; provided, however, that (1) the Corporation will not

amend, alter, change or repeal any provision of this Certificate of Reincorporation (the
“Restricted Articles”) without the affirmative vote of two-thirds of the members of the Board of
Directors of the Corporation and the consent of the Chairman of the Town Board of the Town of
Amberst, and (2) the Corporation will not amend or change any provision of this Certificate of
Reincorporation without first providing the Chairman of the Town Board of the Town of

Amberst and the Directors with 10 days advance notice of any proposed amendment, alteration,

change or repeal.

NINETEENTH: The Secretary of State of the State of New York is designated the

agent of the Corporation upon whom process served against it may be served. The post office
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